Ko. 30¢0

A person indlioted for driving an asutomo-
bile shille In:oxicated pleads gullty to
the court with-ut a Jury, end hls punish-
meat is fixed et five days in jal}l and a
fine, with the Jail sentence being sus-
pendat, Held, that while the action of
the court in sucpending the jall ssntenoce
is errunecus, the judcment of cocviction
is »a final one, subject to being set aside
on mnrtion for new trial or arjeal,

OFFICK OF TIE ATTCRNEY GENEIRAL

June 9, 1939
Honorable Homer Gerrieon, Jr, -
Dirsctor, Department of Publie Safety
Austin, Texss B This Opinicn
3 - . Modifies Opinion
‘Deer sirs : ' e De3

Attention: ¥Mr, Ralph L. Buell

Opinion No.0-713

Rei; Whetker a felony conviction
is a final one where the
punishment is fixed at a
fine and five daye in jail
with the jall sentence sue-~
‘pended,

¥e are in r.ceipt of ybur letter of April 28,
1939, whereln yo: reuost our opinion in response t> the
;ollowing question:

‘ "Tn the case of a Distriot Court verdiot
of five days 1in Jeil and fine, the jeil sen-
tence being suszpended, 18 such & conviotion a
final convietion?®

%e are adviecd that the convictlion to which you re-
fer was for operating en automobile while intoxicated, upon
8 plea of guilty to the court without & jJury. Artiecle 802,
Fenal Code, reade g6 fullows!

) ®iny person whe drives or operstes an
antomobile or any o<her motor vehicle upon
eny sireet or elley, or eny otrer ;lace with-
in thé limite Of any lncorporated city, town,
or village, cr uposn eny publie road ar Lkighe
way in ttls Stzte while Buch person is intexi-
csted, or in eny de;rec under the infiuernce
of intoxlezting liquor, £2ell upon eonviction de
oonfined in tle peaiteatisry for not more than
two {Z) years, or be confined in the county
all for no>t less than five (5) days nor mire
han hinety (90& deys and fined not less than
Firty Dollars ($50) nor more than Five Hundred
Dollare {$500).%
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Article 778, 777, and 778, Code of Criminal lTote-
dure, provide t!at where there is a convietion of any felony
(with certain exceptions) end the purishment assesced by the
Jury shall cot eiceed five years, the court shall suspend
sentence during - od behavior whers propsr apslication haa
bean mnle and the jury finds tlst the defendant hazs act bsen
theretoflore corvicted ¢f & felony and e suepended seatence is
xoc;mggnnoa. Article ¥80, Code of Crixinal Procedurs, reads
as followsg

*In any case of suspended sentence, at

any time after the sxpiration of tle tire as~
sesced a® punimiment by the jury, the defendent
m2y meke his written sworn mation for £ new
trial and disamissalof such cese, stating there-
in thrt eirce such former triel end conviection
he ha& n>t been eonvioted of any felony, which
.motlon shell be heard by the 0. urt during-the
firet term tine after same is filed. If it ap-
poeara to the eourt, upon sueh hearing, that the
defendant has not been convicted cf &ny sther

- feldony, the gourt shall en er an -rier reciting -
the fect, end eh:ll grant tho defendant & new
trial and shsll then dismisc seid cause. After
the lettinf acide and disxizezl of any jud-ment

- of conviction as herein provided for , the fact
of sueh convietion shall pot be shuvn or inguire
ed into f:r eny purpose except in cktee where the
defendant har been aguin Indicted f£oi e feloay end
invokes the begefit of this law,”

, In the sese of Gordon vs. State, 120 E.%, (.4)
1071, 1t wes held that the cuspended sentence statutes are
avallable t- -ne couvicted under Article 802, Fenal Code,
although the pun:shment inflioted ie a fide and imprison-
mént in the county jail. In nmo case, howéver, has it been
held that the suspended eeatence itséutos ecan be zpplied
in such & wey as to authorize a suspensisn of the Jeil sen-~
tence only, where the pun.ishment iaflicted ie a fine and
i-prieon ment in the ocounty Jjeil, Articles 776 to 780, Code
of Cririnel Frocedure, are wholly inapplicatle to such a
procedure, Article 776 provides that the court shell sus-
pend sentence under given copdlticce-~-nnt a psxrt nf a sen-
tence. Article 780 provides tir ¢ aftsr the expiretion of the
psriod of the suspended scntence, the deferdant may make a
notion for & nev trial end dismissal of the case, and 1if
it mppears to the court that the defendant hes not been
convieted of a felony in the meanxhlle, the court shall
Jzrant the defandant a new trisl and eball then dismiss the
said couse. The indictment iz not meversble. A new trisl
oen n-t be granted only in pert and Ge cate disniss>d in
purt.s %e zre olearly of the cpinion that the e~urt €14 not
have sutharity to suspsnd the Jcll sentence aloas. HKawover,
we are nd>t prapered to s2y thet such en error mekes the cone
viction wholly vold, :

: - The euthoritice ere conflioting as t o whether a
Judemant of c:nvietion assesrins a punishment lese thsn the
statutory minimum 18 void or not, the mejority view spparent=
ly being that such a judgmunt~1e5not utterly vold., 12 R.C.L.
1200; 16 C.Js 1311; 29 CuJ. 81l. Tn $his Ltate in at least
three cases the €8ort of Criminal Appeals hue reversed julg-
ments of convietisn where the punishment was fixed et & fize
only, the punishment suthorized by statute being by both fline.
end imprlsopment, Erien ve, Staie, B7 &.u. (£4) 197; Thomas
vs. Stata, 211 5.%, £53; Busey vs. State, 218 S.W. 1048. The
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fact that the ourt revarced and rema:nded suchk cases, rather
than disnissing the ap.eals, ir at least some indicetiin of
the view of the court that such Judgmente weare final. Jor,
t> be eppeslable, & Jud-nent must be finel., 4 Tex, ~ur.,p.
34, Se0, 18. 1Ia the c.se of Terry vs., State, 17 £, . Wra, -
the defendant war oonvicted -f ¢ miszdemearnor and bis punish-
gent rixed at & fine of $1C,00. ¥otion wac made t5 dimziss
the appeal on the ground that the Judgment 4id n>t ccontuin a
provision commitiing the defemdant until the fine and coets
woeres pald, the poeition teken by the E£tate being that it wne
not & final judgment. The court overruled sh. motion ¢o dia-
miss the appesl, ¥e quote frow the opinizn as follows:

*lat uc exarine juigments in misdereensr

eesaz in whiek both pecunlary fine and {rprissn-
ment coastitute the punishment, Euppoese the verdict
ir;osed a let of £100, and 20 days in jail, and
upon that verciet s jJud-ment L& entered st roliows:
*It is therefore consldered, orfered, end edjudced
by the pcurt thet the astate 5f Texas 40 have and
recover of £, . #°'d fine of £100, and all costs
of this prosscution; end that A.=, lboinz present in
eurt}) ve gcomuitied to the cuetody of the sheriff,
who shall forthwith ¢-afine him In the jJall of
sounty fex 20 dazs.' %ould euch judgment be LYnalv
¥e think it would, Eupposs, up>n such a verdiost,
thefirst part of thls judguent be cmitted ,--that is,
thers be 10 Julcment for the $100, b:t one for the
imprisoament for 26 deys. Vald { s be & fincd
Judgment suthorizi-g the lmprisonment of fefendant
for the BC dueye? Certalnly it would be, and the
defendant esculd rst obtaln rele se by habeas corpus
:gon the cround thst the owrt hed falled to glve

e gtate judgmeat for the money. 4And this would be
80 If the curt gave Juidzmeat for the zmoney ad
amitted jud ment for prisonment, - The followlng
decisizns, in p2o for es Lthey sre in conflict with
this opinlon, are overruled. Hestherly vc. Stats,
14 Tex. Ap;. 21; Bradea vs, State 4 1d, 27§ want vs.
-Btate, Td, 24, The motion to dimmiss the appenl) is
overruled, All judges pressent and soncurrin- .

Tith yespect ¢5 being s fins]l judgsient the ease be-
fcre up satands in a bettor attitude probadly tren it would
rave 1f the c.urt had sssesied a five only. In this cese .
the esurt pronsunced a lecsl Judgrent, fixing the punishment;”
at 2 fire and I-priccnment in Jall, Fhe part of the jJudgment
attempting to rurpend the jal) sentance being erronesus vwould
nt pecercsrily render the xhole Judpment wold.

n the cess of Lixilge v, Hemlin, 184 E.%, C0Z;
involving en slectlon contsst, 1t becaxe neqesczery to deter-
&ine whether -1 not .me Wilbur Yord was & Qualifried voter. e
quote from the oourt's opinion as followss

"The oourt found tl.at the voter, Wilbur

Jord, war cunvicted o & felony (theft of cattle)
and hie punishment ascsessed at two years in the
penitentlary; thot he had not been pardoned, mor
his civil righte restored. The trial judge hed
sus;énded the seztenos of tihis defendant under the
provisionk of chopter 44, Acte of the Thirty-second
legislature, This sct, affecting this particular
gnoation, wes held uynconstitutiona) in the case of

nodgrese vs. Stete (Cr. Apps} 10O 5.%. 162, 41
LeRehe {Hate) 1144, and in & companion cese (Cr. App.)
180 E.%. 178. The lax wac amended and held consti-
tutionel on accoun: of the eliminotion of certeln
feastures, in Baker vs. §tate, 70 Tex. Cr. R. 618, 158
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S. W. 908, We are disposed to follow the Court
of Criminal Appeals on this question, and hold
that the sentsnce of suspension was vold, enll
that the voter was oot guaillied,.”

Thus A)ldridge vs, Hamlin, suprs, the Court of Civil
Appesals treatsd the unsuthorized sus;ension as being void and
geve offect to the judgment the same as If no such suspsnsion had
besn attexpted,

%o are of the opinion that the Judgment in gquertion im
s valid one as agalnst collatarsl sttack and that such e-nvioetizn
is rigal, sub Ject to beling set aslde on motiocn for zew trial on
appeal.

In our opinion No. 0=-21, dsted Ka:clh 18, 1939, addres~
sed to you, we held that such a conviction as the above {e& not
a final one whers the judgment is set sside and the cause 1z dis-
nissed after the expiretion of the suspended jell sentence. we
now quelify that opinion as followsi Unless the proceedinge sct-
tirg aside the julcment and diszissing the sause were had st the
sane time as the sonviotion, or during an extension of the term,
the seme w-uld be ineffectual and the judg-ent would be final,

Yours very truly
ATTORNEY GERXLAL OF TEXAE
By (8lgned) Glenn R, lewia

Asslstant
ORL:7G

This opinion has deen considered in conferences, approv-
od, and ordered recorded.

Gerald é. ¥ann
ATTIORNXEY GEXERAL CF TEXAS



